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In re Applications of

TO: The Honorable Edward J. Kuhlmann
Administrative Law Judge

JOINT PETITION FOR LEAVE TO AMEND
AND FOR APPROVAL OF JOINT SETTLEMENT AGREEMENT

Bible Broadcasting Network, Inc. ("BBN"), Central

Florida Educational Foundation, Inc. ("Central"), Southwest

Florida Community Radio, Inc. ("Southwest"), and Hispanic

Broadcast System, Inc. ("Hispanic"), hereby petition the

presiding Officer for approval of the Joint Settlement

Agreement, copy attached hereto, by which BBN and Southwest

agree to dismiss their applications. In support thereof the

following is shown:



By Hearing Designation Order, DA92-224, released March

10, 1992, the above applications' were designated for

hearing. The Hearing has been held, and proposed findings

of fact and conclusions of law are due August 10, 1992. The

attached Settlement Agreement proposes the dismissal of the

applications of BBN and Southwest in return for the payment

of $10,000.00 to each, which sum is less than the legitimate

and prudent expenses expended by each of the dismissing

applicants in the preparation and prosecution of their

applications. The Settlement Agreement provides that the

funds for reimbursement will be paid by either Central or

Hispanic depending on which of the two obtains a

construction permit in the proceeding. The application of

Mims Community Radio, Inc. ("MCR"), is the SUbject of a

Petition for Leave to Amend, which, if granted, would result

in MCR's application being severed from the mutually

exclusive applications. Declarations from the appropriate

officer, or owner, of the parties are attached hereto

showing: (a) that the amount of reimbursement is less than

each dismissing party's legitimate and prudent expenses; (b)

the reasons why the settlement is in the pUblic interest;

and (c) that none of the applications were filed for the

purpose of reaching or carrying out the Settlement

Agreement.

, Another application filed by Palm Bay Public Radio,
Inc., File No. BPED-891127MB, has been voluntarily dismissed.
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The parties believe this settlement is in the pUblio

interest because it would reduce a five party comparative

hearing to a proceeding involving only two parties.

Approval of the settlement Agreement will conserve the

Commission's scarce resources.

WHEREFORE, in consideration of the above, it is

respectfully requested that (a) the Settlement Aqreement be

approved, and (b) the applications of BBN and SFCR be

dismissed with prGjudice.

Respectfully ~ubmittad,

CENTRAL FLORIDA EDUCATION~L

FOUNDATION, INC.

NB'l'WORlt, INC.
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SETTLEMENT AGREEMENT

This Agreement, made and entered into this of

1992, by and between Southwest Florida Community Radio, Inc.

(Southwest), Bible Broadcasting Network, Inc. (BBN), Hispanic

Broadcasting System, Inc. (Hispanic), and Central Florida

Educational Foundation, Inc. (Central).

WITNESSETH

WHEREAS, Southwest has an application (File No. BPED-

891127MC) pending before the Federal Communications Commission

("Commission" or "FCC") requesting authority to construct and

operate a new noncommercial FM broadcast station in Conway,

Florida; and

WHEREAS, BBN has an application (File NO. BPED-890412MJ)

pending before the Commission specifying facilities which are

mutually exclusive with those specified in Southwest's

application; and

WHEREAS, Hispanic has an application (File No. BPED-

89l128ME) pending before the Commission specifying facilities

which are mutually exclusive with those specified in the

applications of Southwest and BBN; and

WHEREAS, Central has an application (File No. BPED-81207MA)

pending before the Commission specifying facilities mutually

exclusive with the pending applications of Southwest, BBN, and

Hispanic; and

WHEREAS, the applications of Southwest, BBN, Hispanic, and

Central are mutually exclusive with one another and with one
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other applicant -- Mims Community Radio, Inc. (Mims) (File No.

BPED-891127MD) -- all of five of which applications have been

designated for hearing in MM Docket No. 92-33; and

WHEREAS, Southwest, Hispanic, BBN and Central recognize that

it is in the best interest of the parties and the FCC to avoid

the further prosecution of the Southwest and BBN applications,

thereby hastening the completion of the hearing and the earlier

initiation of a new FM radio service to the residents of Orlando,

Florida and the surrounding area, and also conserving the

resources of the Commission and the parties; and

WHEREAS, prior approval of the Commission is required to

give effect to this Agreement;

NOW, THEREFORE, in consideration of their mutual promises

and other good and valuable considerations, sufficiency and

receipt is hereby acknowledged, the parties agree as follows:

1. The parties hereto shall file a copy of this Agreement

with the Presiding Judge within five (5) days of its execution,

together with a Joint Petition for Approval of Agreement and

Dismissal of the Southwest and BBN Applications (" Joint

Petition") which shall be contingent upon the fulfillment of the

conditions stated below. The parties further agree that they

will seek to demonstrate in such Joint Petition that the public

interest will be served by the approval of this Agreement. There

shall be filed with the Joint Petition this Agreement, the

declarations of all parties as required by Section 73.3525 of the

FCC's Rules, and such showing relative to reasonable expenses of

preparation and prosecution of the Southwest and BBN applications
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as may be required by Section 73.3525 of the FCC's Rules. The

parties further agree to cooperate with the others and with the

FCC by expeditiously providing each other and/or the FCC with

any additional information which may be reasonably requested.

2. BBN and Southwest will seek, as part of the filing of

the Joint Petition, the immediate dismissal of their

applications. Such dismissal will be contingent only on the

approval of this Agreement by the Presiding Judge. The BBN and

Southwest request for dismissal of their applications will not be

contingent either on the termination of MM Docket No. 92-33 or on

the grant of a construction permit to any particular applicant.

3.(a) In the event that the application of Hispanic is

granted by final order, Hispanic shall, within ten (10) days of

a final order granting the Hispanic application, pay to Southwest

a total of TEN THOUSAND DOLLARS ($10,000) and shall pay TEN

THOUSAND DOLLARS ($10,000) to BBN.

(b) In the event the application of Central is

granted by final order, Central shall, within ten (10) days of

issuance of said final order, pay to Southwest TEN THOUSAND

DOLLARS ( $10,000) and shall pay BBN TEN THOUSAND DOLLARS

(10,000) .

(c) In the event that both the Hispanic and Central

applications are granted in some form pursuant to a share time

arrangement, merger, or otherwise, then ten (10) days after such

grant becomes final, Central and Hispanic shall pay Southwest a

total of TEN THOUSAND DOLLARS ($10,000). In addition, Central

and Hispanic shall pay BBN a total of TEN THOUSAND DOLLARS
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($10,000). Hispanic and Central shall agree on the contributions

to be made by each of the total funds to be paid to Southwest and

BBN.

(d) All payments made to Southwest pursuant to this

Agreement shall be made payable to A. Wray Fitch, III, Counsel

for Southwest Community Radio, Inc. All payments made payable to

Bible Broadcasting Network, Inc. shall made payable to Gary S.

Smithwick, Esq., Counsel for Bible Broadcasting Network Inc.

4. For the purposes of this Agreement, a final order shall

mean action by the Commission or its delegatee which is not

reversed, stayed, enjoined, set aside, annulled, rescinded, or

suspended, and with respect to which action no further

administrative or judicial reconsideration or review is pending

or otherwise available.

5. On the date of submission of this Agreement to the FCC,

Central and Hispanic each agree to deposit in escrow TEN

THOUSAND DOLLARS ($10,000) for a total of TWENTY THOUSAND DOLLARS

( $20,000) to be held jointly by Joseph E. Dunne and James L.

Oyster, as Escrow Agents. Escrow Agents shall give notice by

facsimile on the same day of deposit of such funds to BBN and

Southwest. If Escrow funds are not timely deposited and/or if

notice of such deposit is not timely given, Southwest and/or BBN

may terminate this Agreement with respect to its application.

6. Escrow Agents shall release funds to BBN and Hispanic

in payment of consideration due under Paragraph 3. Any funds

which are not required to be paid shall be returned to the

depositing entity. In the event the Agreement is terminated by
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BBN or Southwest, funds held for the benefit of the terminating

applicant shall be returned to the depositing entity. All funds

shall be returned to the depositing entities in the event that

this Settlement Agreement is not approved by final action.

Interest on escrow funds returned to depositing entities shall be

paid to depositing entities. Interest which has accrued on

escrow funds payable to Southwest or BBN shall be paid 50% to the

depositing entity and 50% to the dismissing applicant. In the

event funds are dispersed pursuant to paragraph 3 (a) , then

Hispanic shall reimburse Central TEN THOUSAND DOLLARS ($10,000)

for funds placed in escrow by Central and disbursed to dismissing

applicants. In the event escrow funds are dispersed pursuant to

paragraph 3 (b) , Central shall reimburse Hispanic TEN THOUSAND

DOLLARS ($10,000) placed in escrow by Hispanic and disbursed to

the dismissing applicants.

7. The Agreement constitutes the entire understanding of

the parties, and no other consideration, action or forbearance

is contemplated or relied upon by them. Each of the parties

represents that it has complete authority to enter into, execute

and carry out this Agreement.

8. In the event that any party hereto not in default of

its obligations hereunder is forced to undertake litigation in

order to compel implementation of any provision hereof, that

party shall, in addition to any and all remedies which may

otherwise be available to it under applicable law, be entitled

to recovery of its reasonable attorney's fees and expenses

incurred in connection with such litigation.
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9. This Agreement shall be construed under the laws of the

State of Florida and applicable Rules of the Commission.

10. This Agreement may be signed in counterparts with the

same effect as if the signatures to each were pages of the same

Agreement.

11. Any notice required hereunder shall be in writing and

shall be given by hand delivery, by prepaid first class certified

u.S. mail, return receipt requested, or by nationally recognized

overnight delivery service (including, for purposes of

illustration but not limitation, Federal Express), addressed as

follows:

if to Southwest:

with a copy to:

if to BBN:

with a copy to:

if to Central:

with a copy to:

Mr. Robert Augsburg
WAYM-FM
P.O. Box 887
Brentwood, TN 37024

A. Wray Fitch III, Esq.
Gammon & Grange P.C.
8280 Greensboro Drive
Seventh Floor
McLean, VA 22102

Gary S. Smithwick, Esq.
Smithwick & Belendiuk, P.C.
2033 M Street, N.W., Suite 207
Washington, D.C. 20036

Joseph E. Dunne, III, Esq.
May & Dunne
1000 Thomas Jefferson Street, N.W.
Suite 520
Washington, D.C. 20007
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with a copy toa 3amS8 L. Cy8tQ~. E8Q.
Law Officea Of JaMeS L. Oy,t.~

ftou'W 1, IoJC 203~
Castleton, VA 2~?16

1~. BBN an.(l South..,••t: egr.. not to file any autually

IUt01UI;1vlt .ppl1C1atior\ with eny amenttment Ol' el\1 .~plio.tion

"I,ll;ull!'tted br centt'el or Hh~pen10 In thifl ~J:'oc"d1ng pfov14ecl,

bowt~.!, $ueh omendmant O~ appl108tton 60es not .d~e~uely e~fect

any BBN or 8outh~$t et$tion or eon_truotion permit.

1M WXTNESS WBERxor the P~xtie~ hereto have 8xeouted this

Ag~eedlen'= 8f1 of

8y__....:- --,f---"~ _

.18P~IC 'ROIbCASfINQ •

8y -- . _

CkNTRAL rLORIPA IDUCATIONftL rOUKDATI0N, ~e.

8y-----~----~----

By ~._~__,~_~ ~

taCRQW aCEM'la

By ~ _
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13. BaN and Sov.thw••t Dgree not to lila any mutually

.xolu81va applioat1on w1 th ony amenc5ment QI' any rspplicat10n

8ublli'tte4 by central or Hi.panic in th:LI prooa.ding RrOvid!(~,

boweYe~, .uch amendment or app11eat1on do•• not adver.aly effeot

any UN or 80uthwelt ttotion Qr conatruotion permit,.

if to Hilpa.n101

with, gOpy tOI Jama. L. Oyater, I.q.
Lew Offices of Jam.~ L, Oyater
ftoute 1, Box 203A
Caatleton, VA 22716

,.I
I·,'

1M W1TN••• WKERIOr the Parties h.reto have exeouted th1.

Ao~eam.nt o. of the dey and year firat above w~ittan.

SOUTHWEST PLORIDA COMMUNITY RADIO, INC.

, \
f ,.

By..... ---__

INC •

•y-~~~~ ~""""-----------

By

By -+- ---,A~

CBNTRAL rLOftlDA IDU TIOHAL ro~ TION, INC.

lJy ~_ __;.-----r__-_--

.1te~'b'1ii't. , •••....-......... ' , ........ "' ....,."..,,, _ .....'.. ,,'; ,_ .. t ," ,.
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with a copy to:
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James L. Oyster, Esq.
Law Offices of James L. Oyster
Route 1, Box 203A
Castleton, VA 22716

12. BBN and Southwest agree not to file any mutually

exclusive application with any amendment or any application

submi tted by Central or Hispanic in this proceeding provided,

howe~e~, such amendment or application does not adversely effect

any BBN or Southwest station or construction permit.

IN WITNESS WHEREOF the Parties hereto have executed this

Agreement as of the day and year first above written.

SOUTHWEST FLORIDA COMMUNITY RADIO, INC.

By_~_

BIBLE BROADCASTING NETWORK, INC.

By ~ . _

SYSTEM, INC .
....__ ._ ..._.__ ...~

'~~-'--'=-+--=--~_... ----_._-_.

By

ESCROW AGENT:

INC.

l3y ---------- -----_._--_.~--_._----_.. -
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with a copy 'to:
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James L. Oyster, Esq.
Law Offices of James L. Oys'ter
Route 1, Box 203A
Castleton, VA 22716

12. BBN and Southwest agree not to file any mutually

exc1usive application with any amendment or any application

submitted by Central or Hispanic in this proceeding Erovided,

however, such amendment or application does not adversely effect

any BEN or Southwest station or construction permit.

ZN WZTNESS WHEREOF the Parties hereto have execu'ted this

Agreement as ot' the day and year first above written.

SOUTHWEST FLORIDA COMMUNITY RADIO, INC.

By

BIBLE BROADCASTING NETWORK, INC.

By _

HISPANIC BROADCASTING SYSTEM, INC.

By~---- _

CENTRAL FLORIDA EDUCATIONAL FOUNDATION, INC.

By

By
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Id.:\li.a ArZU,,~af h~reby declarep and affirlll" ''is follows:

1. I am Pre61d~nt. of Hiapanic firoadgl.t ~Y8tem, Inc., ~n

avp l i (': ....nt for a new ~\M lJt"tion at Lake Mary I lo~L.

2. Hispanio did not file it" RVPll~.t!on tor the purpoB~ of

obt~lnin~ ~ ~~ttl*~~"t.

:1. liiC't>"ni<;: ha. neither paid noc p.l"om.luQQ to pay any c()fItd.d- .

~t'jl t j,m .,i t.h,,~r d l.t·f,ctly or ind1rl&ctly for the diami.ual of th ..

"'liP l kit tionu ot Bible Br(.Mdc4:itJt ing Nt:! t'.work I Inc, and Sou thwutll;

Flo!: i.d~ COIlIl1I1Ulit.y RAdio, Inc. except an OQt forth in th. set.tlu..

mellt. 1\.9rccment l.Ll~d with the Comminulon ($10,000.00 to «i,llQh

Apr' ll.n(\nt) •

.\ • A t) r: A 1\ t C) f t h C! oj Q i.. n t r e que ~ t for a pproval 0 f L h ~ t

S~l. tl(~mtHlt A<dreement \01111 eervtl tho public inter\lf:ft in t'.h~'\t it

wi 11 tlxpodi. te th9 ini. tiat i.on of a a~w autry ice in the ar,-:a of

.C"ll'- ttl! 1"lor,i.dli.
~ ,.

't ~.t..al;.t:. uu,",,"',; penalty of per;jury that the to:-lgoin9 ill t.,t'lIO

I!lIn..l ~lJu.(#Qt. Executed on th:L ...~_ dGy ot AUCJuut, 1992 l'

/



VERIFIED STATEMENT

I, James S. Hoge, under penalty of perjury of the laws of the state

of Florida and the United States of America do hereby make this

Verified Statement for submission to the Federal Communications

Commission in connection with MM Docket No. 92-33.

1. I am the president and a director of Central Florida

Educational Foundation, Inc.(CFEF), an applicant for channel 203C3,

Union Park, Florida (BPED-881207MA). CFEF has entered into an

agreement with three of our competing applicants, Bible

Broadcasting Network, Inc. (BBN), Southwest Florida Community

Radio, Inc. (Southwest), and Hispanic Broadcast System, Inc.

(Hispanic) which provides that BBN and Southwest shall dismiss

their applications in return for CFEF's and Hispanic's promise to

reimburse BBN and Southwest up to $10,000 each for their legitimate

and prudent expenses if CFEF's or Hispanic's construction permit

application is granted. The "Settlement Agreement" signed by me

constitutes the entire agreement between the parties, and CFEF has

not paid or promised any consideration of any kind to any other

applicant except as set forth in the "Settlement Agreement."

2. CFEF did not file its application for the purpose of reaching

or carrying out any such agreement with BBN or Southwest, or any

other party.
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3. Approval of the "Settlement Agreement" is in the public

interest because it reduces the number of parties competing for an

educational frequency in Central Florida from five to three,

thereby simplifying the proceeding and, hopefully, leading to a

more speedy institution of new noncommercial broadcast service to

Central Florida.

Executed thi s _af/1.day of August,
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DECLARATION

I, A. Wray Fitch III, hereby declare under penalty of

perjury that the follOwing is true and correct:

1) I am an owner of Gammon & Grange, P.C.

2) Gammon & Grange has provided legal services to Southwest

Florida Community Radio, Inc. in connection with the

prosecution of its application for a new station in Conway,

Florida.

3) Southwest Florida Community Radio, Inc. has incurred legal

fees in excess of $6,000 relating to the prosecution of its

application for Conway, Florida. These fees have included

services for assistance in preparation of the application,

preparation of an opposition to petition to deny,

preparation of direct case exhibits, attendance at pre-

hearing conferences, attendance at settlement conferences,

phone conferences to the client and opposing counsel,

preparation of settlement documents, review and analysis of

joint engineering, and preparation of other pleadings and

documents.

~:k;1=-=---~-
A. Wray F tch I~
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UCLaRATION

X, :Rob4~t A~g"b\Jrg, b.~by 4~alare under peneltr ot .."Jury

that ~he following 1. ,~u. and oo~r.ot.

1) I.. the Pre.i~en' of louthw••t 'lori.,. Community RadlO,

Inc.

2) No aon.idel'.ticm hal bMn pro"J..e4 or paid to Iouthwes't

rlo~1dll Colftmun:l.t, It.CSio, :Inc. tor disJ'D.i$$el of its

application other than DB .at forth in the foZ'egoLng

8ettl..-nt Agr...nt.

S) The application of southwest Florida Community RodlQ, Inc.

w~a not ~11ed ~Qr ~he purpoee of e~te~lng in~o a 8e~tlement

Agr••ment.

4) "'p~n:ov.l of the Settlpent Agreement is in the publio

lntere.t .inc. it will •••i.t in en .K~41"tee) gran1: of •

service to th~ Orlando, F r da ••rket •

.- u rg
Pr8.1dant, Southw••t
Commu~i~ R.4io, Inc.

""",n
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H!iLAltATION

I, ~b.rt ~ug8bu¥'g, h.~.'by 48018r8 ul\4.r pen$lty of pel'j",ry

~~ ~he follow!n; ts ~~u• •nd oor~.otl

1) 8outhw.st 'lorida Comaunity Radio, !nc. boa incur~ed 84,900

in engine.r~ng expens.. 4i~.etly ~18te4 to the prOBBcutiort

of ito appl!o.'tlon fo'& ConwaYt Plot-iCS.. .nSline.r:l.ng

upen£es inol\l4a4 the pre;pe.:re.tton of • joint engineering

••hib!t, pr.p.rati~ of the original .ng~neer!ng .ubmi~te4

lIith the Southwe8t application and pZ'6par6t.t.on of amended

engineering .u~m1~~.4 later id the ~roc~.ding.

2) In .d41'tion, $o\lthw••t has lnourre" publioatiQ



DECLARATION

I, Terry L. Hylton, Assistant Secretary of Bible Broadcasting

Network, Inc. ("BBN") do hereby declare under penalty of perjury

that the following is true and correct:

1. BBN is an applicant for a construction permit for a new FM

station on Channel 202C2 in Conway, Florida (File No. BPED-

890412MJ) .

2. No consideration has been or will be given to, or has been

paid by, BBN in connection with the dismissal of its application,

except as provided in the Settlement Agreement. The consideration

to be paid to BBN, in the amount of $10,000.00, represents less

than the legitimate and prudent expenses of BBN in preparing and

prosecuting its application. A copy of evidence of BBN's expenses

is attached hereto as Attachment A.

3. BBN' s application was not filed for the purpose of

reaching a settlement agreement.

4. Approval of the Settlement Agreement is in the public

interest because it reduces the number of parties who must

participate in the hearing in this proceeding.

Date
By:

BIBLE BROADCASTING NETWORK, INC.

Ter~~n---
Assistant Secretary
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PHONE 517 - 278-7339 ORIGINAL

E. HAROLD MUNN. JR.
& ASSOCIATES. INC.

Broadcast Engineering Consultants
ROX no. 100 AIRPORI ROAD

COLDWATER. MICHIGAN 49036

AM - FM - TV - CATV

TO
BIBLE BROADCASTING NETWORK
1300 N. 8ATTLEFIELD BLVD
P. O. BOX 1818
CHESAPEAKE,VA 23320

BI8GENRL PROJECT

EXPENSES
TELEPHONE EXPENSE

TOT AL EXPEN SES

13IBGENRL TOTAL

CONWAY PROJECT

CONSULTATION RE HEARING EXHIBIT
ENGINEERING SERVICES

SENIOR 1.25 HOURS ~ J65.00/HOUR
TOTAL SERVICES

CONWAY TOTAL

FORTSMIT PROJECT

30 JUNE 1992
BIBLE

TERMS: NET, 30 DAYS.
SERVICE CHARGE, 1 1/2% PER MONTH ON ACCOUNTS OVER 30 DAYS.
EFfECTIVE RATE 18% PER ANNUM.

$0.36 .
$0.36

$0.36

581.25
$81.25

$81.25

MODIFICATION OF FM APPLICATION
TO REDUCE POWER AT FORT SMITH
SERVICES

12.75 HOURS ~ $65.00/HOUR
ENGINE fRING

SENIOR
TOTAL SERVTCES
EXPENS ES

COMPUTER POPCOUNT
SMALL COPIES
LARGE COPIES
COURIER SHIPPING
COMPUTER

TOT AL EXPENSES

296 iil .1S/COPY
8 lil .20/COPY

CHARGES
314,999 ~ .00l/UNIT

$828.75
$828.75

$60.00
$4lt.40

$1.60
$25.75

$315.00
$446.15

FORTSHIT TOTAL

WY FD PROJECT

PAGE 1

$1,275.50



.,/
/ONE 517 - 278-7339

OklGINAL

E. HAROLD MUNN, JR.
& ASSOCIATES, INC.

Broadcast Engineering Consultants

HO.,. no, 100 AI11POIlI ROAD

COLDWATER, MICHIGAN 4"'036

AM - fM - TV - CATV

TO Blillt BROAOCASTING NtTWORK
1300 iii. !lATTLtFIELO elVa
P. O. flOX 1818
ChESAPEAKE,VA 23320

30 JUNE 1990
HBLE

TERMS NET. 30 OAVS
SERVICE CHARGE. I 1/2"4 PER MONTH ON ACCOUNTS OVER 30 OAVS
EFFECTIVE RATE 18°4 PER ANNUM

TOPEKA PilGJECT

RESEARCh fOR EDUCATlONAL fM FACILITY

PAC J\.A G c: P RIe E

TCPEKA lOT~L

LUfKIN PRCJECl

RESEARCh FOR EOUCATIONAL fM fACILITY FOR
L~FKr~-NACOGDOCHcS, TX A~EA

PACl(.AG E Pine:::

LUfKH luT AL

CDNIo~~ P~L JEel

~EVIEh COMPETING APPLICATIONS

f200.00

$175.00

S200.00

1115.00

PA(';l'.AGE t'kICt $575.00

CCNWA~ 101~l $515.00

TOTAL AMOLN'CDUE $3,286.30

PA GE 5


